
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

_____________________________________________________________________

IN RE: Case No.: 04-34681
Chapter:  7

James E. and Linda L. Augustin,

Debtors RESPONSE TO OBJECTION TO
PROPERTY CLAIMED EXEMPT

_____________________________________________________________________

1. The above-named debtors through the undersigned attorney submit this response to

the Trustee’s Notice of Motion and Motion Objecting to Claimed Exemption,

scheduled for hearing on October 20, 2004 at 2:30 p.m.

2. This is a core proceeding.  The Bankruptcy Court has jurisdiction to determine the

matter pursuant to 28 U.S.C. §§157 and 1334 and this motion is properly before the

Court pursuant to Bankruptcy Rule 5005 and LR 1070-1.  The Bankruptcy Case is

currently pending before this Court.

3. Pursuant to LR 9013-2 (b),  Debtors request an order denying the objection to

Debtors’ claim of exemption of a personal injury claim as it relates to general

damages and post-petition special damages.  

4. The attached affidavit of James Augustin and memorandum of law are incorporated

by reference.

Dated:      10/07/04            CHRISTIAN & PETERSON, P.A.

By:     /e/ Kevin Siefken                                       
Kevin H. Siefken
Attorney ID No.: 260745
314 South Broadway Ave.
Albert Lea, MN 56007
(507) 373-2345
Attorneys for Debtors                         
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

_____________________________________________________________________

IN RE: Case No.: 04-34681
Chapter:  7

James E. and Linda L. Augustin,

Debtors      
    MEMORANDUM IN 

OPPOSITION TO TRUSTEE’S
OBJECTION TO  EXEMPTION 

_____________________________________________________________________

INTRODUCTION

The Debtors, James and Linda Augustin submit this memorandum in opposition to the

Trustee’s objection to their claim of exemption.  The Debtor was injured when he fell down

a flight of stairs in a hotel.  (Augustin Affidavit Exhibit A).

At the time of the injury, James Augustin was not working. (Augustin Affidavit).

Although the complaint states past lost income, it is not likely that Mr. Augustin can prevail

on a claim for past lost income, as he was not working.

Although medical expenses were incurred, those were almost entirely paid by insurance.

The insurance company asserts a subrogation of interest of approximately $18,000.  The

matter is set for trial in December.  

The trustee objects to the Debtors’ claim that this cause of action is exempt.  The

Debtors have amended their exemption to include only those portions of the claim for which

they can claim a valid exemption following In Re: Bailey, 84 B.R. 608 (Apr. 8, 1988).  The

trustee’s motion as it relates to this amended exemption should be denied.



1The terms past and future damages may have different meanings whether used in the
context of personal injury actions or bankruptcy proceedings.  For purposes of this
memorandum, the point in time separating past from future damages is the date of
bankruptcy filing, rather than the date of service of the summons and petition in the
underlying personal injury claim.
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ARGUMENT

The Debtors should be allowed to claim the personal injury action as exempt pursuant

to Minn. Stat. §550.37 subd. 22 to the extent that the claim includes general damages and

special damages that arose or may arise after filing of the bankruptcy petition.  Debtors have

elected the Minnesota exemptions.  Under those exemptions, “rights of action for injuries to

the person of the debtor or of a relative whether or not resulting in debt” are exempt.  Minn.

Stat. §550.37 subd. 22.  That statute has been determined constitutional to the extent that it

encompasses general damages and future special damages for bodily injury.  Medill v. State

of Minnesota, 477 N.W.2d 703 (Minn. 1991).  In dicta, the court opined that it would likely

not uphold past special damages1, because they would reimburse an individual for expenses that

would ordinarily be discharged in bankruptcy, creating a windfall to the debtor.  Id. at 706.

The Minnesota Supreme Court based its holding in part upon In Re: Bailey, 84 B.R. 608

(Apr. 8, 1988).  In Bailey, this Court listed the items included in the concept of “general

damages and the items generally included in the term “special damages.”  Id. at 610.  “Rights

of action for personal injury typically include the following elements of claimed general

damages: Temporary or permanent physical and mental loss or impairment, including lost

future earning capacity; pain and suffering, including that reasonably certain to occur in the

future; mental suffering, including that reasonably certain to occur in the future; and future
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medical costs reasonably certain to occur.”  Id.  Conversely, special damages include the

following: existing medical costs; actual lost income; existing non-medical costs and

expenses; and property lost, damaged or destroyed in the incident that caused the injury.”  Id.

The Court further noted “special damage claims suffered post-petition, such as lost wages and

medical expenses, should be considered to be property interests in the right of action that vests

in the debtor - not the estate in a Chapter 7 case.  Accordingly, regarding such interests,

exemption is unnecessary, and, in any event inapplicable.”  Id. at 611, fn. 4.  Bailey analyzed

a personal injury action in three parts:  (1) pre-petition special damages; (2) post-petition

special damages; and (3) general damages.

The Trustee objects to the exemption entirely.  To the extent that this objection

includes pre-petition special damages, the Debtors do not dispute this.  However small this

portion of the claim may be in this case, the bankruptcy estate holds an interest. 

With respect to general damages, there is no question that this exemption is valid.  Both

this court and the Minnesota Supreme Court have stated that claims for general damages can

never constitute an unreasonable amount of property for purposes of exemption.  Medill, 477

N.W.2d at 706; In Re: Bailey, 84 B.R. at 611.

Finally, the debtors’ interest in post-petition special damages is exempt.  The Medill

court did not devote significant analysis to the issue of post-petition special damages.

However, the Court considered the following certified question:  “Does Minn. Stat. §550.37

subd. 22 (1990), which exempts “rights of action for injuries to the person of the debtor or of

a relative” from attachment, garnishment or sale on any final process issued from any court;
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Contravene Art.1, §12 of the Minnesota Constitution as applied in the case of general damages

and future special damages awarded to a debtor for bodily injury?”  Medill, 477 N.W.2d at 704.

The Medill Court answered the question in the negative.

The Bailey Court described post-petition damages in two different ways.  First, in

defining general damages, the Court included lost future earning capacity and future medical

costs reasonably certain to occur.  Bailey, 84 B.R. at 610.  Further, whether such damages are

characterized as future special damages or general damages makes little difference, as such

items should be considered to be property interests in the right of action that vests in the

debtor rather than in the estate in a Chapter 7 case.  Id.  at 611.  Lost wages and medical

expenses arising post-petition are not reachable by the bankruptcy estate.

CONCLUSION

For the reasons stated above, the Debtors respectfully request that the Trustee’s

objection to the Debtors’ exemption be denied except as to special damages arising prior to

the Debtors’ petition.

Dated:   10/07/2004            CHRISTIAN & PETERSON, P.A.

By:     /e/ Kevin Siefken                                       
Kevin H. Siefken
Attorney ID No.: 260745
314 South Broadway Ave.
Albert Lea, MN 56007
(507) 373-2345
Attorneys for Debtors                          







UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

_____________________________________________________________________

IN RE: Case No.: 04-34681
Chapter:  7

James E. and Linda L. Augustin,

Debtors ORDER
_____________________________________________________________________

This Chapter 7 case came on before the Court on October 20, 2004, for a hearing on

the trustee’s objection to the Debtor’s claimed exemption, as amended on October 7, 2004,

of the following property: Personal injury claim against Annett Holdings, Inc. d/b/a Best Inns

& Suites.  Based upon the submissions before the Court, and arguments of counsel, if any:

IT IS HEREBY ORDERED AND DETERMINED:

1. The debtors’ amended exemption does not exempt the right to receive payment for

items of damage existing pre-petition of the following types:  existing medical costs;

actual lost income; existing non-medical costs and expenses; and property lost,

damaged or destroyed in the incident that caused the injury, and Debtor’s interest in

these items of damage are not exempt.  See In Re: Bailey, 84 B.R. 608 (Apr. 8, 1988);

Medill v. State of Minnesota, 477 NW 2d 703 (Minn. 1991).

2. The Trustee’s objection is denied as to all other items of damage, and the Debtors’

interest in the remainder of said claim is exempt.

Dated: __________________ BY THE COURT

___________________________
Dennis D. O’Brien
United States Bankruptcy Judge




